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QUESTIONS PRESENTED 


1. Whether the dismissal for want of jurisdiction by the 
National Mediation Board of an application under Section 2, 
Ninth, of the Railway Labor Act for certification of a collec¬ 
tive bargaining representative is subject to judicial review. 

2. Should the above question be answered in the affirmative, 
there would be the further question of whether the provisions 
of Section 2, Ninth, of the Railway Labor Act apply to repre¬ 
sentation disputes between an American corporation engaged 
in foreign commerce and its employees in foreign countries. 
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tl^niteb ^tateis Conit of 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10661 

Air Line Dispatchers Association and Marvin C. Merrill, 

APPELLANTS 


The National Mediation Board, et al., appellees 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER statement OF THE CASE | 

I 

This is an action for a declaration that the Natioi^ 
Mediation Board has jurisdiction, and for a mandatory injunc¬ 
tion to require it to accept jurisdiction, of an application for 
adjudication under the Railway Labor Act of an alleged reprje- 
sentation dispute among employees of the Pan American Grace 
Airways, Inc. (hereinafter referred to as “Panagra”). As the 
district court dismissed the complaint for want of jurisdictiop, 
the case is here on the pleadings. Appellants have sum¬ 
marized the legal conclusions and factual allegations of the 
complaint (Appellants’ Br. 2-3). The following is a more 
complete statement of the pertinent facts alleged, and of the 
proceedings in the court below: 

Appellant Association is a labor organization which repre¬ 
sents aircraft dispatchers employed by various commercm 
air carriers, including Panagra. On June 7, 1948, the Associa¬ 
tion applied to appellee Board under Section 2, Ninth, of the 
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Railway Labor Act, 48 Stat. 1186, 45 U. S. C. 152, Ninth, for 
an investigation of an alleged dispute among Panagra dis¬ 
patchers, and for certification of the Association as the collective 
bargaining agent of the dispatchers. After a hearing as to 
its jurisdiction, the Board on March 11, 1949, dismissed the 
application on the ground that the coverage of the Railway 
Labor Act does not extend to employees based outside the 
United States.^ (Complaint, Joint App. 2A-8A.) 

Appellants filed their amended complaint in the court below 
on March 23, 1949 (Joint App. 2A). On June 27, 1949, ap¬ 
pellees filed a motion to dismiss for lack of jurisdiction, and for 
failure to state a cause of action (Joint App. 8A). In a memo¬ 
randum opinion filed April 6, 1950 (Joint App. 8A) the court 
below concluded that no judicial review of the Board’s orders 
under Section 2, Ninth, is authorized, and that the motion to 
dismiss for w-ant of jurisdiction should be granted. A judg¬ 
ment dismissing the complaint was accordingly entered (Joint 
App. lOA). 

STATUTES INVOLVED 

Section 10 of the Administrative Procedure Act, 60 Stat. 243, 
5 U. S. C. 1009, provides in pertinent part as follows: 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency dis¬ 
cretion— 

(a) Right of Review .—Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re¬ 
view thereof. 

Section 1337 of Title 28 of the United States Code provides 
as follows: 

The district courts shall have original jurisdiction of 
any civil action or proceeding arising under any Act of 
Congress regulating commerce or protecting trade and 
commerce against restraints and monopolies. 

* The determination of the Board is printed as an appendix to this brief, 
intra, p. 21. 
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The Railway Labor Act, 44 Stat. 577, as amended, 45 U. S. C. 

151 et seq.y provides in pertinent part as follows: 

Section 2. Ninth, If any dispute shall arise among 
a carrier’s employees as to who are the representatives 
of such employees designated and authorized in accord¬ 
ance with the requirements of this Act, it shall be the 
duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and to 
certify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations that 
have been designated and authorized to represent the 
employees involved in the dispute, and certify the siime 
to the carrier. Upon receipt of such certification the 
carrier shall treat with the representative so certified as 
the representative of the craft or class for the purposes 
of this Act. In such an investigation, the Mediaiion 
Board shall be authorized to tahe a secret ballot of |the 
employees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly desig¬ 
nated and authorized representatives in such manner as 
shall insure the choice of representatives by the Em¬ 
ployees without interference, infiuence, or coercion 
exercised by the carrier. In the conduct of any election 
for the purposes herein indicated the Board shall desig¬ 
nate who may participate in the election and establish 
the rules to govern the election, or may appoint a com¬ 
mittee of three neutral persons who after hearing sj[iall 
within ten days designate the employees who may ij)ar- 
ticipate in the election. The Board shall have access 
to and have power to make copies of the books ^nd 
records of the carriers to obtain and utilize such infor¬ 
mation as may be deemed necessary by it to cany out 
the purposes and provisions of this paragraph [45 
U. S. C. 152 Ninth]. 

Section 201. All of the provisions of title I of :his 
Act, except the provisions of section 3 thereof, are ex¬ 
tended to and shall cover every common carrier by air 
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engaged in interstate or foreign commerce, and every 
carrier by air transporting mail for or under contract 
with the United States Government, and every air pilot 
or other person who performs any work as an employee 
or subordinate oflScial of such carrier or carriers, subject 
to its or their continuing authority to supervise and di¬ 
rect the manner of rendition of his service [45 U. S. C. 
181]. 

Section 20i. The duties, requirements, penalties, 
benefits, and privileges prescribed and established by 
the provisions of title I of this Act, except section 3 
thereof, shall apply to said carriers by air and their 
employees in the same manner and to the same extent 
as though such carriers and their employees were specifi¬ 
cally included within the definition of “carrier” and 
“employee”, respectively, in section 1 thereof [45 U. S. C. 
182]. 

The Civil Aeronautics Act, 52 Stat. 980, as amended, 49 
U. S. C. 401 et seq. provides in pertinent part as follows: 

Section 1. As used in this Act, unless the context 
otherwise requires— 

« * * » * 

(20). “Interstate air commerce,” “overseas air com¬ 
merce,” and “foreign air commerce,” respectively, mean 
the carriage by aircraft of persons or property for com¬ 
pensation or hire, or the carriage of mail by aircraft, or 
the operation or navigation of aircraft in the conduct 
or furtherance of a business or vocation, in commerce 
between, respectively— 

(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State of 
the United States, or the District of Columbia; or be¬ 
tween places in the same State of the United States 
through the air space over any place outside thereof; or 
between places in the same Territory or possession (ex¬ 
cept the Philippine Islands) of the United States, or the 
District of Columbia; 
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(b) a place in any State of the United States, or tlie 
District of (Columbia, and any place in a Territory or 
possession of the United States; or between a place in 
a Territory or possession of the United States, and a 
place in any other Territory or possession of the Unit<5d 
States; and 

(c) a place in the United States and any place out¬ 
side thereof, whether such commerce moves wholly by 
aircraft or partly by aircraft and partly by other forms 
of transportation [49 U. S. C. 401 (20)]. 

««**«’ 

Section 401 (1) (4). It shall be a condition upon the 
holding of a certificate by any air carrier that such carriijr 
shall comply with title II of the Railway Labor Act, ^ 
amended [49 U. S. C. 481 (1) (4) ]. 

SUMMARY OF ARGUMENT 


The district court correctly held that it has no jurisdictio|n 
to review a determination of the National Mediation Board 
under Section 2, Ninth, of the Railway Labor Act. Svntct^ 
men*s Union v. National Mediation Board, 320 U. S. 297, and 
cases following it have determined that there is no judicijil 
review in such cases, even where questions of law are at issu<3. 
Order of Railway Conductors v. National Mediation Board, 
79 App. D. C. 1, 141 F. 2d 366, makes it clear that a jurisdii;- 
tional determination by the Board is no more reviewable th; 
any other decision of law. Kirkland v. Atlantic Coast Line 
Co., 83 App. D. C. 205,167 F. 2d 529, certiorari denied, 335 U. 
843, establishes that the Administrative Procedure Act does 
not confer jurisdiction to review this class of administrativi 
determinations since the Railway Labor Act falls within tb 
exception applying to statutes which preclude judicial revie^. 

II 

The cmrectness of the Board’s decision furnishes an ind4 
pendent basis for afl5rming the judgment of the district couift 
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dismissing the complaint. Title II of the Railway Labor Act 
confers jurisdiction on the Board of employee representation | 
disputes involving air carriers only to the extent that Title I 
confers auch jurisdiction as to rail carriers. Title I defines , 
carriers to include those carriers subject to Part I of the Inter¬ 
state Commerce Act, which is in terms limited to activities 
within the United States. 

Apart from the statutory limitations on the Board’s juris¬ 
diction, there is the presumption against construing statutes as 
having extraterritorial effect in the absence of a clear expres¬ 
sion of congressional intent that there should be such applica- ; 
tion. Foley Bros. v. Filardo, 336 U. S. 281. Moreover, the ' 
legislative history of Title II of the Railway Labor Act shows 
that the framers of the Act contemplated that the Act would 
apply uniformly to air and rail carriers. 

ABGUMENT i 

I 

i 

The District Court was without jurisdiction to entertain this 

action 

The amended complaint asserted-two statutory bases of 
jurisdiction (Joint App. 2A): ^ (1) 28 U. S. C. 1337 (formerly 
28 U. S. C. 41 (8)), which confers on the district courts original i 
jurisdiction of “any civil action or proceeding arising under 
any Act of Congress regulating commerce” and (2) Section i 
10 of the Administrative Procedure Act, 60 Stat. 243, 5 U. S. C. 
1009, which provides for judicial review of agency actions but 
excepts those under statutes which “preclude judicial review.” 
The district court correctly held that neither of these statutes ' 
authorizes review of a determination of the National Mediation i 
Board under Section 2, Ninth, of the Railway Labor Act. 

In Switchmen*s Union v. National Mediation Board, 320 
U. S. 297, the Supreme Court expressly held that there is no 

* In their brief before this Court, appellants rely principally upon the as¬ 
serted “inherent jurisdiction” of the courts (Appellants’ Br. 5) although a 
iwssing reference is also made to the Administrative Procedure Act (Ap¬ 
pellants’ Br. 2). They appear to have abandoned the claim that 28 U. S. O. 

1337 confers jurisdiction here. 
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jurisdiction in the courts to review the action of the Board in 
making a certification of representatives for collective bargain¬ 
ing under Section 2, Ninth, of the Railway Labor Act and that 
the general jurisdictional provision of former 28 U. S. C. 41 (8) 
(now 28 U. S. C. 1337) does not create such jurisdiction (320 
U. S. at 300). The Court pointed out that Congress hac, cre¬ 
ated certain rights under the section, and had conferred upon 
the Board, not the courts, the duty of preserving and protecting 
those rights. The Court said (p. 301): 

Congress for reasons of its own decided upon the me thod 
for the protection of the “right” which it created. It 
selected the precise machinery and fashioned the tool 
which it deemed suited to that end. Whether the im¬ 
position of judicial review on top of the Mediation 
Board’s administrative determination would strengthen 
that protection is a considerable question. All con¬ 
stitutional questions aside, it is for Congress to de¬ 
termine how the rights which it creates shall be en¬ 
forced. 

The rule laid down in the SwitchmerCs case has been repeatedly 
reaffirmed by the Supreme Court and consistently adhered to 
by this Court. General Committee v. Missouri-Kansas-Tezas 
Railroad Co., 320 U. S. 323; General Committee v. Southern 
Pacific Co., 320 U. S. 338; Brotherhood of Railway & Steamship 
Clerks v. United Transport Service Employees, 320 U. S. 715; 
Order of Railway Conductors v. National Mediation Board, 79 
App. D. C. 1, 141 F. 2d 366; United Transport Service Em¬ 
ployees of America v. National Mediation Board, 79 App. !>. C. 
15, 141 F. 2d 724; National Federation of Railway Workers v. 
National Mediation Board, 79 App. D. C. 16, 141 F. 2d 725; 
Kirkland v. Atlantic Coast Line R. Co., 83 App. D. C. 205,167 
F. 2d 529, certiorari denied, 335 U. S. 843; United Transport 
Service Employees v. National Mediation Board, App. D. C., 
179 F. 2d 446; Radio Officers C. T. U.-A. F. of L. v. National 
Mediation Board, — App. D. C. —, 181 F. 2d 801. 

In light of the overwhelming authority negating any r: ght 
to judicial review of the Board’s order, appellants are forced 
to the contention that the declaratory relief and injunc ion 
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here sought do not involve judicial review, but would merely 
compel the Board to perform the duty of taking jurisdiction 
of their application for a certification. The process of judicial 
examination and correction of administrative action, however, 
cannot be deprived of the character of review by being given 
some other name. The purpose of the attempted action in the 
court below was to secure a review and reversal of a jurisdic¬ 
tional determination of the Board. The Board’s action was 
not “a refusal to perform its purely administrative statutory 
duty” (Appellants’ Br. 11). The Board considered, as it 
plainly had the duty to do, the threshold legal question of its 
own jurisdiction. Having determined that it had no jurisdic¬ 
tion of disputes involving airline employees stationed outside 
the United States, the Board was under a duty to dismiss the 
application of appellant Association. It had no occasion to 
pass upon the merits of the alleged controversy. Its dismissal 
of the application was a “final administrative determination” 
(c/. Appellants’ Br. 11) under Section 2, Ninth, of the Rail¬ 
way Labor Act, of which there is no judicial review. 

Appellants apparently attempt to distinguish the Switch¬ 
men's line of cases on the theory that the determination of the 
Board’s own jurisdiction is a determination of a character dif¬ 
ferent from that involved in a certification. The attempted 
distinction, however, is unsound. In the Switchmen's case, as 
here, there was involved a question of the Board’s power which 
could only be resolved by statutory interpretation. There, as 
here, the Board concluded that it lacked power to take a certain 
action.® In the Switchmen's case the Board was under the 
necessity of interpreting the statutory term “craft or class” 

•Views paralleling the contentions of appeUants were expressed in the 
dissenting opinion in the StoitchmerCs case (320 U. S. at 311): 

“As treated by the Board and the courts below the problem presented by 
this case is one of statutory interpretation, whether or not § 2, Ninth, gives 
discretion to the Board to ^lit the crafts of a single carrier into smaller 
units so that the members of such units may choose representatives of 
employees. This Court bases its conclusion upon the la<i of power in any 
court to pass upon such an issue and leaves the interpretation of the au¬ 
thority granted by § 2. Ninth, finally to the Board. With this denial of 
judicial power, I cannot agree.” 

The foUowing language of the Court’s opinion makes clear that the dis- 
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in order to determine who should participate in a representative 
election. The Board concluded that it had no power to divide 
a single craft of a single carrier in determining which emplo;j^ees 
should take part in the election, and the Supreme Court l^eld 
that no judicial review of that determination of the Boa^d^s 
power was available. 

The lack of substance in the distinction attempted t<j be 
drawn by appellants is evident. If, for example, Panagra 
had employees based in the United States as well as in South 
America the Board would, under its regular practice, accept 
jurisdiction of a representation dispute and certify the winner 
of a representation election, but would permit only eligible 
employees (i. e., those based in the United States) to 
vote. Appellants concede that there can be no judicial review 
of a certification (Appellants’ Br. 5). Where, as here, the 
Board fails to hold an election because in its view of the law 
there are no eligible employees, there should be no greater ri ght 
to review. In each case review is sought of an asserted legal 
error which, it is claimed, has effectually deprived employees 
of rights under the Railway Labor Act. In each case the 
answer is that Congress saw fit to make final the determi na¬ 
tions of the National Mediation Board as to rights under Ejec¬ 
tion 2, Ninth, of the Railway Labor Act.'* 

Appellants point out that in General Committee v. M-R-T. 
R. R. Co., 320 U. S. 323, 336, the Court reserved the quesiion 


itly 
offl- 
of 
igress 
law 




senters’ argument was not overlooked; on the contrary it was explipi 
rejected (320 U. S. at 303): “Congress has long delegated to executive| 
cers or executive agencies the determination of complicated questio: 
fact and of law. And where no judicial review was provided by (Uon 
this Court has often refused to furnish one even where questions of 
might be involved.” 

* Compare Order of Railway Conductors v. Sican, 329 U. S. 520, whejre a 
Jurisdictional determination under another section of the Railway Labor 
Act was held reviewable, and the Switchmen's line of cases was distinguished 
on the ground that the ultimate administrative determination wasj re- 
viewable (329 U. S. at 524): 

“We are dealing here with something quite different from an administra¬ 
tive determination which Congress has made final and beyond the real^i of 
judicial scrutiny. We are dealing with a jurisdictional frustration oi an 
administration level, making impossible the issuance of administrative orders 
which Congress explicitly has opened to review by the courts." [Empqasis 
sui^lied.] 

See also Social Security Board v. Nierotko. 327 U. S. 358, 369. 
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whether “judicial power may ever be exerted to require the 
Mediation Board to exercise the ‘duty’ imposed upon it under 
§ 2, Ninth.” The Court presumably was there referring to a 
hypothetical arbitrary action on the part of the Board, rather 
than a reasoned dismissal for want of jurisdiction. Certainly 
this Court has made it clear that it does not regard a jurisdic¬ 
tional determination of the Board as exempted from the rule 
of the SwitchmerCs case. In Order of Railway Conductors v. 
National Mediation Board, 79 App. D. C. 1, 141 F. 2d 366, 
the Board had made a certification to the winner of a repre¬ 
sentation election in the face of charges of coercive activities 
upon the part of the carrier prior to the election. The Board 
ruled that its jurisdiction to police an election is confined to the 
election itself; accordingly, it declined to investigate the charges 
of past misconduct. An action to set aside the Board’s order 
was dismissed by the district court for want of jurisdiction and 
this Court dismissed the appeal on the same ground. Even 
though this Court plainly doubted the correctness of the Board’s 
jurisdictional determination,® it held that the courts could not 
interfere. 

The second statutory basis for jurisdiction asserted in the 
amended complaint is Section 10 of the Administrative Pro¬ 
cedure Act (supra, p. 2). This contention is not disposed of 
by the Switchmen's case, which was decided prior to the Act. 
But the contention was made and rejected in Kirkland v. 
Atlantic Coast Line R. Co., 83 App. D. C. 205, 167 F. 2d 529, 
certiorari denied, 335 U. S. 843. The Court there pointed out 
that in providing generally for judicial review of agency action 
Section 10 specifically excepts actions in the administration of 
statutes which “preclude judicial review.” Since the Railway 
Labor Act had been held in the Switchmen's case to preclude 
judicial review of proceedings under Section 2, Ninth, such 
proceedings were held to fall squarely within the exception.® 

“ The Court said (141 F. 2d at 367): “The Board’s justification that juris¬ 
diction to police the election was confined to the event itself * * * does 
not appeal to us.” 

*As this Court observed (83 App. D. C. at 206, 167 F. 2d at 530) the 
legislative history of the Act fully supports the decision. See Sen. Doc. 
248, 79th Cong., 2d Sess., 36, 212, 229, 230, 275, 319, 374-5, 413. It must 
also be noted that the original bills introduced in both Houses of (Congress 
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Wong Yang Sung v. McGrath, 339 U. S. 33, cited by appellants 
(Br. 21), is not to the contrary. That case involved the h(5ar- 
ing provisions of the Administrative Procedure Act, not the 
judicial review provisions. The hearing provisions contain no 
exception as to statutes precluding judicial review. Moreo ver 
that case concerned a statute under which hearings had been 
required by judicial decision to be held; the instant case con¬ 
cerns a statute under which judicial review has been held to be 
precluded. 

It is clear that appellants have failed to establish any b 
upon which jurisdiction of the district court may be founded. 
The court below correctly dismissed the complaint. 

II 

In any event, the National Mediation Board has no jurisdic¬ 
tion of a dispute involving employees based outside the 
United States 

As demonstrated in Point I, supra, the district court <5or- 
rectly held that it has no jurisdiction to review decisions of 
the National Mediation Board under Section 2, Ninth, of the 
Railway Labor Act. Quite apart from this jurisdictional l)ar, 
the correctness of the decision of the National Mediation 
Board furnishes an independent ground for aflBu'mance of the 
district court’s judgment dismissing the complaint. 

The complaint attacks as erroneous a decision of the Naticnal 
Mediation Board that the “right, privileges and duties of the 
Railway Labor Act” do not extend to “employees based in 
foreign countries employed by United States carriers by air” 
(Joint App. 6A; see Determination of Board, Appendix, infra, 
p. 29). The complaint does not controvert the factual premise 
of the Board’s decision that the particular employees on whose 
behalf certification was sought were stationed in South America 



limited the exception in the judicial review section to statutes expressly 
precluding judicial review (S. 7, H, R. 1203, 79th Cong., 1st Sess.). The 
deletion of that term further supports the holding of the Kirkland <ase. 
Indeed, in the Attorney General’s comments on the bill which were incltided 
as an appendix to the report of the Senate committee considering it (S. 
Rep. 752, 79th Cong., 1st Sess., Sen. Doc. 248, id., pp. 191, 223) the 
men's case was cited as an example of an interpretation of a statute pre¬ 
cluding judicial review. 
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(Appendix, injra, p. 25); ^ it merely asserts that the Board’s in¬ 
terpretation of the Railway Labor Act is in error. 

The jurisdiction of the National Mediation Board over the 
labor relations existing between air carriers and their employees 
is established by Title II of the Railway Labor Act, 49 Stat. 
1189, 45 U. S. C. 181, et seq. Sec. 202 of the Act, 45 XT. S. C. 
182, provides as follows: 

The duties, requirements, penalties, benefits, and 
privileges prescribed and established by the provisions 
of title I of this Act, except section 3 thereof, shall ap¬ 
ply to said carriers by air and their employees in the 
same manner and to the same extent as though such 
carriers and their employees were specifically included 
within the definition of “carrier” and “employee”, re¬ 
spectively, in section 1 thereof. 

Section 1 of the Railway Labor Act defines “carrier” to in¬ 
clude only those carriers subject to Part I of the Interstate 
Commerce Act, with exceptions not material here. Section 1 
of the Interstate Commerce Act, 24 Stat. 379, as amended, 
49 U. S. C. 1, provides that that Act shall apply to domestic 
transportation and also to transportation 

* * * from any place in the United States through 
• a foreign country to any other place in the United States, 
or from or to any place in the United States to or from 
a foreign country, but only insofar as such transportation 
or transmission takes place vnthin the Untied States. 
[Emphasis supplied.] 

As the Board noted (Appendix, infra, p. 23), it has consistently 
regarded its jurisdiction over railroad employees as limited to 

^The complaint asserts that “a substantial number” of the members 
of appellant Association “are from time to time and sometimes continuously 
stationed outside the continental United States and its possessions, and are 
transferred to and from the United States'’ in some circumstances (CompL 
par. 5, Joint App. 3A-4A; emphasis supplied). But it does not assert that 
any of the employees here involved are based in the United States. 
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those employed within the United States and its 
Appellants do not dispute the correctness of the Board’s 
tion with respect to international carriers by rail. Their 
tention is that a different rule should be applied to the 
based employees of American companies engaged in air 
portation in foreign countries (Appellants’ Br. 6-10). 

Appellants, in seeking an interpretation of the 
Labor Act giving it extraterritorial effect with respect to 
line employees, are met at the outset with the settled 
of statutory construction that extraterritorial effect will 
be implied. Foley Brothers v. Filardo, 336 U. S. 281; 
mer v. United States, 284 U. S. 421,437; New York C 
Chisholm, 268 U. S. 29, 31; American Banana Co. v. 

Fruit Co., 213 U. S. 347, 355-357. It is not a question of 
power of Congress to extend the burdens and benefits of I 
Railway Labor Act to American corporations and their (im- 
ployees when abroad, but whether it has chosen to do so. 
Three recent cases construing different statutes illustrate that 
a congressional purpose to have legislation apply outside the 
United States must be clearly and unequivocally expressed in 
order to overcome the presumption that domestic application 
only is contemplated. ! 

The first of these cases, Vermilyor-Brown v. Connell, 335S. 
377, involved a statute w’hich contained express language as 
to coverage outside the continental limits of the United Sta|tes. 
The Fair Labor Standards Act, 52 Stat. 1060, 29 U. S. C. 201, 
et seq., applies within any “possession” of the United Staftes, 

* Matter of Representation of Employees of the yew York Central R. Co., 
Case No. R-1150, Apr. 15, 1945; Matter of Representation of Employet's of 
the Canadian Pacific Rwy. Co., Case No. R-1551, Jan. 28, 1946; Matter of 
Representation of Employees of the Canadian Pacific Rwy. Co., Case No. 
R-19S9, Mar. 25, 1948. A geographical standard of coverage is applied in 
the administration of the Act. Place of employment rather than nationality 
of employee or employer is controlling. Thus the employees of foreign 
airlines, when stationed within the United States, are subject to the J uris¬ 
diction of the Board. Matter of Representation of Employees of Air France, 
Case No. R-2029, June 25,1948. ' 
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and the Court held that bases in Bermuda leased by the United 
States from Great Britain are “possessions.” In United States 
V. Spelar, 338 U. S. 217, another case involving leased bases; 
the Court was called upon to interpret a provision of the Fed¬ 
eral Tort Claims Act, 62 Stat. 985,28 U. S. C. 2680 (k), making 
that Act inapplicable to “Any claim arising in a foreign coun¬ 
try.” The term “foreign country” was held to include leased 
bases, with the result that the Act was held inapplicable in 
those bases. 

The Vermilya-Brown and Spelar cases thus interpreted stat¬ 
utes in which Congress had undertaken to deal expressly with 
geographical scope. In Vermilya-Brown the affirmative 
provision making the Fair Labor Standards Act ap¬ 
plicable to a “possession” rendered the presumption against 
extraterritorial effect inapposite. In the Spelar case the pre¬ 
sumption was used to reenforce a broad interpretation of the 
negative provision in the Tort Claims Act denying extraterri¬ 
torial effect to that Act. 

In Foley Bros.y. Filardo, 336 U. S. 281, the presumption 
against extraterritorial effect came into full play because of 
the silence of the statute involved as to territorial scope. The 
Eight Hour Law, 37 Stat. 137, 40 U. S. C. 324, provides that 
“every contract made to which the United States * * * 
is a party * * *” shall contain certain provisions." De¬ 
spite the sweeping language of the statute, the Court held that 
it did not apply to the employees of American companies 
working under United Sta.tes contracts in Iran and Iraq. The 
Court said (336 U. S. at 285): 

The canon of construction which teaches that legis¬ 
lation of Congress, unless a contrary intent appears, is 
meant to apply only within the territorial jurisdiction 
of the United States, Blackmer v. United States, 284 
U. S. 421, at 437, is a valid approach whereby unex¬ 
pressed congressional intent may be ascertained. It is 
based on the assumption that Congress is primarily 
concerned with domestic conditions. 


•The appellants mistakenly state that the Foley Bros, case arose under 
the Fair Labor Standards Act (AppeUants’ Br. *J0). 
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With regard to the apparently unrestricted language of the 
Eight Hour Law, the Court quoted with approval (336 L . S. 
at 287) the statement that words having universal scope “(will 
be taken as a matter of course to mean only every one sub|ject 
to such legislation, not all that the legislator subsequently ijnay 
be able to catch.” American Banana Co. v. United Fruit 
Co., 213 U. S. 347,357. 

The application to the instant case of the holdings of the 
three cases just discussed is clear. The Railway Labor Act not 
only fails to demand extraterritorial application (as did the 
Fair Labor Standards Act construed in the Vermilya-Broivn 
case), it in terms incorporates the Interstate Commerce Act’s 
limitation to operations within the United States. As 
was the case with the Tort Claims Act construed in the Spelar 
case, the “presumption [against extraterritorial applicaticn], 
far from being overcome here, is doubly fortified by the lan¬ 
guage of this statute and the legislative purpose underlying it” 
(338 U. S. at 222). The instant case therefore presents an 
even stronger case for the limitation of application to the 
United States than did the Foley case which involved langu ige 
universal in application, and which contained no express ter¬ 
ritorial limitations on application. 

Section 1 of the Interstate Commerce Act provides for the 
regulation of international commerce “only insofar as such 
transportation * * * takes place within the United 

States.” This exclusionary provision in Section 1 was added 
by the Transportation Act of 1920, 41 Stat. 474. In 1927 this 
provision of the Act was construed to exclude from the regula¬ 
tory power of the Commission transportation within Cans da 
which was part of a through trip from a point in Canada to a 
point within the United States. News Syndicate Co. v. New 
York Central R. Co., 275 U. S. 179.^^ The Commission’s regula- 

” The Court in the Foley case also cite^l with approval an opinion of At¬ 
torney General Stone (34 Op. Atty. Gen, 2.j7) on the application of the 
Ei?:ht Hour I.aw to contracts for the repair of the United States Embassy 
in London (336 U. S. at 289). It agreed that Congress had expressed no 
intent to regulate labor conditions in foreign countries, although the power 
so to regulate government contracts was undoubtedly present, and the 
language used was witliout apparent limitation. 

“ Accord: Letois-Simein-Jones Co. v. Southern Pacific Co., 2.S3 U. S. 6."»4. 
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tory power was held to extend only to the transportation from 
the international boundary to the destination within the United 
States, citing Sections 1 (1) and 1 (2) of the Act (275 U. S. 
at 186-187). 

This was the background for the enactment of Title II of 
the Railway Labor Act, which applied Title I of that Act “to 
said carriers by air and their employees in- the same manner 
and to the same extent as though” they were included in Title I. 
Section 202, supra, p. 4. 

It will hardly be assumed that in 1936 Congress was unaware 
of the possibilities of foreign commerce by air. It is common 
knowledge that American airlines had begun international op¬ 
erations several years before. The setting in which the Rail¬ 
way Labor Act was made applicable to air commerce and the 
legislative history reinforce the Board’s conclusion that there 
was no thought that it was to be given jurisdiction of disputes 
involving employees based abroad. That Congress understood 
and intended uniform application of the Railway Labor Act 
to air and rail carriers and their employees is reflected in the 
debates and hearings. 

When S. 2496 (74th Cong.), the bill by which Title II was 
added to the Railw’ay Labor Act, was introduced in the Senate, 
Senator Black stated that it would “bring within the purview 
of that act the employees of aviation throughout the country.” 
79 Cong. Rec. 4900. Testifying in support of this bill before 
the Senate subcommittee, Mr. Edward G. Hamilton, a repre¬ 
sentative of the Air Line Pilots Association, stated that it was 
“logical that the labor problems of all forms of transporta¬ 
tion * * * be governed by the same laws.” Hearings be¬ 
fore a Subcommittee of the Senate Committee on Interstate 
Commerce, 74th Cong., 1st Sess., on S. 2496, p. 5. In reply to 
a question by Senator Minton, Mr. Hamilton testified that the 
bill would put pilots “on a parity with railroad employees.” 
Id., p. 9. Senator Black indicated his desire that the amend¬ 
ment to the Act “give exactly the same range to the men en¬ 
gaged in air transport as would be invoked by men engaged in 
railroad employment.” Id., p. 12. And Mr. George A. Cook, 
then Secretary of the National Mediation Board, testified in 
response to questioning by Senator Black, that the object of 
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certain adopted changes in the bill suggested by the Board was 
“not to impair the effectiveness of the bill but simply to mal:e it 
apply with uniformity to both classes of employees.” Ibid. 
Representatives of several labor organizations, testifying; in 
support of the bill, stated that it placed the employees of air 
carriers on the same basis with respect to collective bargaining 
as the employees of railroads. Id., pp. 12-16. 

Mr. 0. S. Beyer, Director of the Section of Labor Relations, 
Federal Coordinator of Transportation, testified that the bill 
“would simply enlarge the scope of the act to include another 
well-organized transportation agency which performs a cliar- 
acteristically interstate service and whose employees, like rail¬ 
road employees, must have special qualifications * * * by 
the same token, anything which makes for stability in the labor 
relations and good morale of the railroad industry applies also 
to the flying industry.” Id., pp. 23-24. 

The bill was passed by the Senate virtually without debate 
on the assurance of Senator Minton, who was in charge of the 
bill on the floor, that “The bill * ♦ ♦ merely provides for 
the extension of the Railway Labor Act provisions to air pi ots 
and mechanics engaged in the air service in interstate cc^m- 
merce.” 79 Cong. Rec. 10059. In reporting favorably on the 
bill, the House Committee on Interstate and Foreign Commerce 
stated, “In short, this measure provides the same machinery 
for mediating disputes in the air transportation industry which 
is now so successfully in effect on the railroads.” H. Rep. 2^43, 
74th Cong., 2d Sess., p. 3. And on the floor of the House, where 
the bill was passed under a suspension of the rules and again 
virtually without debate. Representative Crosser, who wag; in 
charge of the bill, stated (80 Cong. Rec. 5039): 

This biU merely places the Air Pilots Association un ler 
the terms of the Railway Labor Act * * * we be¬ 
lieve that it is very desirable to bring the Air Pilots 
Association under the operation of the Railway Lalx)r 
Act. That is all that this bill does; nothing more. It 
does not change the terms of the Railway Labor jA.ct. 
It simply brings the air pilots’ organization within he 
terms of the Railway Labor Act. 
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Thus the legislative history of Title II of the Act shows 
neither a reason nor an intention to differentiate its scope from 
that of Title I. Instead, all statements concerning the bill 
agree that the purpose of the enactment of Title II was only to 
apply Title I to a different form of transportation. 

Appellants rely (Appellants’ Br. 14-18) upon the contention 
that Section 401, 1 (4) of the Civil Aeronautics Act, supra, 
p. 4, brings foreign employees within the scope of the Railway 
Labor Act. That section provides as follows: 

It shall be a condition upon the holding of a certifi¬ 
cate by any air carrier that such carrier shall comply 
with Title II of the Railway Labor Act, as amended. 

We think it manifest that this section does not amend or 
increase the coverage of the Railway Labor Act, but rather 
furnishes an additional means of enforcing compliance with it. 
Indeed, we do not understand appellants to contend that this 
section constitutes an amendment to the Railway Labor Act. 
Nothing in the quoted language indicates a purpose to enlarge 
the application of the prior Act. The comments of Mr. 
Behncke quoted in appellants’ brief, pp. 15-17, indicate that 
ease of enforcement was the main purpose of the section, al¬ 
though his statements are apparently based upon the erroneous 
assumption that the Railway Labor Act applies to airline 
employees stationed in foreign countries.^* 

Obviously the comments of Mr. Behncke cannot be used as 
a guide to construction of the Railway Labor Act. As the 
Board noted (Appendix, pp. 28-29), the Civil Aeronautics Act 
was passed two years after Title II of the Railway Labor Act. 
Even if such subsequent (and partisan) comment should be 
considered, its weight would be negligible against the authorita¬ 
tive views expressed at the time of the passage of Title II by 
those responsible for the legislation. The definition of “air 
commerce” in Section 1 of the Civil Aeronautics Act is likewise 
irrelevant to the present inquiry. That act provides for an 

“ Mr. Gorrell, whose testimony against this section of the bill is quoted 
in appellants’ brief, p. 17, apparently agreed with Mr. Behncke that the 
provsion affected enforcement only. His testimony does not Indicate any 
assumption regarding the territorial scope of Title II of the Railway Labor 

Act 
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entirely different type of regulation, entrusted to a different 
administrative agency. The definition is in terms made Ap¬ 
plicable only to the act of which it is a part, and does not pjir- 
port to be a general definition affecting other statutes. I he 
preliminary clause of Section 1 introduces the series of defini¬ 
tions with the words, “As used in this Act, unless the context 
otherwise requires—” (supra, p. 4). 

The underlying reasons for the limitation of the applicati on 
of the Railway Labor Act to the territorial jurisdiction of ttiis 
country are clear. Labor relations are obviously a matter 
primarily within the jurisdiction of the sovereign con troll ng 
an area. That Congress has the power to control labor re¬ 
lations of its citizens abroad does not mean that it would be 
wise to do so. To attempt to apply the rules of American law 
to the thousands of persons employed by American companies 
throughout the world w’ould breed endless difficulties. The 
conflicts between local law and the Railway Labor Act could 
well make carriers subject to criminal penalties no matpr 
which law they attempted to follow. Foreign air lines opjer- 
ating in the United States are subject to the Railway Lal>or 
Act and it seems clear that if they were also required to com])ly 
with inconsistent labor laws of their own countries, the practical 
result would be that they would have to discontinue operations 
here. The same result could follow with respect to Uniied 
States flag carriers operating in foreign countries. If appel¬ 
lants’ view were to prevail in the instant case, Panagra might 
find continued operation in one or more South American coun¬ 
tries impossible. 

The construction by the National Mediation Board of the 
Act which it administers is entitled to great weight. Unii ed 
States V. American Trucking Ass'ns, 310 U. S. 534, 5^:9; 
National Labor Relations Board v. Hearst, 322 U. S. Il l; 
Levinson v. Spector Motor Co., 330 U. S. 649, 672. As v^as 
said in the Hearst case (322 U. S. Ill, 130-131): 

Undoubtedly questions of statutory interpretation, 
especially when arising in the first instance in judicial 
proceedings, are for the courts to resolve, giving appro¬ 
priate weight to the judgment of those whose special 
duty is to administer the questioned statute. NoriVe- 
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gian Nitrogen Products Co. v. United States, 288 U. S. 
294; United States v. American Trucking Assns., 310 
U. S. 534. But where the question is one of specific 
application of a broad statutory term in a proceeding in 
which the agency administering the statute must deter¬ 
mine it initially, the reviewing court’s function is lim¬ 
ited. Like the commissioner’s determination under the 
Longshoremen’s & Harbor Workers’ Act, that a man is 
not a “member of a crew” (South Chicago Coal & Dock 
Co. V. Bassett, 309 U. S. 251) or that he was injured “in 
the course of emplo 3 m[ient” (Parker v. Motor Boat Sales, 
314 U. S. 244) and the Federal Communications Com¬ 
mission’s determination that one company is under the 
“control” of another (Rochester Telephone Corp. v. 
United States, 307 U. S. 125), the Board’s determination 
that specified persons are “employees” under this Act 
is to be accepted if it has “warrant in the record” and a 
reasonable basis in law. 

We submit that the decision of the National Mediation 
Board not only has a reasonable basis in law, but is the only 
decision which could properly be reached under the Railway 
Labor Act. 

CONCLUSION 

For the foregoing reasons the judgment of the district court 
should be affirmed. 

Respectfully submitted. 

Herbert A. Bergson, 

Assistant Attorney General. 

J. Roger Wollenberg, 

Gerald L. Phelps, 

Joe F. Nowlin, 

Attorneys, 

Department of Justice, 

Washington, D. C., 
Attorneys for Appellees. 


September 1950. 
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National Mediation Board 


WASHINGTON 


Case No. R-2139, Determination, March 11,1949 

In the Matter of Representation of Employees of the P^ln 
American Grace Airways, Inc., Flight Dispatchers 

The Airline Dispatchers Association, hereinafter referred to 
as ALDA, filed an application with the National Mediation 
Board pursuant to Section 2, Ninth, of the Railway Labor 
Act, for an investigation of an alleged representation dispi.te 
among employees in the craft or class of Flight Dispatchers 
employed by Pan American-Grace Airways, Inc., hereinafter 
referred to as Panagra. For reference purposes this dispi.te 
has been assigned Case No. R-2139. 

Panagra is a common carrier by air and holds a certifica te 
of public convenience and necessity issued by the Civil Aero¬ 
nautics Board for operation on air routes in Panama and sev¬ 
eral countries in South America. All of its operations are 
conducted outside the continental limits of the United Statijs. 

On November 1, 1946, the applicant organization entered 
into an agreement with Panagra which contains the following 
clause: 

SECTION I—^recognition 

The Air Line Dispatchers Association has furnished 
evidence that it has been duly designated as the repre¬ 
sentative by the majority of the Flight Dispatchers 
employed by the Company who are United States citi¬ 
zens and in their behalf to negotiate and conclude :m 
agreement with the Company covering the subjects 
hereinafter dealt with. 

The Air Line Dispatchers Association contends that 
the Railway Labor Act of the United States, as amend'jd 
(Title 45, Chapter 8, U. S. C. A.), applies to the reco^- 
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nition of the Association by the Company as the duly 
authorized bargaining representative of its Flight Dis¬ 
patchers and to the terms and conditions of employ¬ 
ment, including rates of pay, hours and working 
conditions; but, however, the Company contends that 
said Railway Labor Act does not apply to such rela¬ 
tionship, negotiation ,and agreement. Neither party by 
such recognition, negotiation, or execution of this agree¬ 
ment waives its respective contentions in that regard, 
but nevertheless the Company has recognized Air Line 
Dispatchers Association as such bargaining representa¬ 
tive for the members of such craft or class of employees 
who are United States citizens, and with the limitation 
that such bargaining representation shall cover the ne¬ 
gotiation of compensation features only. 

It is apparent, therefore, that ALDA has only succeeded in 
obtaining a limited recognition as a collective bargaining agent 
because of the basic differences between the parties as to the 
extent and coverage of the Railway Labor Act. 

In view of the importance of the question thus presented not 
only to this Airline and its employees but all other airlines 
operating in foreign countries, the Board held a public hearing 
in Washington, D. C., on August 17,1948, and caused its Notice 
of Hearing to be served on all airlines and labor organizations 
which might have an interest in the determination of this 
question. Full opportunity to be heard, to examine and cross- 
examine witnesses was afforded to all parties. Several briefs 
were exchanged and filed with the Board by airlines and 
organizations who expressed a desire to be heard on the subject. 

I 

The Statute 

The Railway Labor Act was enacted in 1926, and basic' 
amendments were passed by the Congress of 1934 which created 
the present National Mediation Board and the National Rail¬ 
road Adjustment Board. In 1936 Title II was passed, which 
extended the scope of the Act to “every common carrier by air 
engaged in interstate or foreign commerce, * * 
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Since 1934, the National Mediation Board has consistently- 
held that the only employees of common carriers by rail v^ho 
were eligible to participate in elections conducted under its aus¬ 
pices were those who actually worked within the continer.tal 
United States or its territories. Thus, railroad employees of 
U. S. rail carriers, who were based in the bordering coim- 
tries of Canada or Mexico were not included in representation 
elections conducted under provisions of Section 2, Ninth, of me 
Act. Conversely, in elections involving Canadian rail opera¬ 
tors in the United States, the only employees permitted to 
cast a ballot were those on this side of the border. The lan¬ 
guage of Section 1, First, of the Act when read with the pro¬ 
visions of the Interstate Commerce Act provide abundant 
support for the determinations reached by the Board involving 
employees of carriers by rail. 

Section 201 of the Act passed by the Congress in 1936 as a 
part of Title II reads as follows: 

Section 201. All of the provisions of Title I of this Act, 
except the provisions of section 3 thereof, are extended 
to and shall cover every common carrier by air engaged 
in interstate or foreign commerce, and every carrier by 
air transporting mail for or under contract with me 
United States Government, and every air pilot or other 
person who performs any work as an employee or sub¬ 
ordinate official of such carrier or carriers, subject to 
its or their continuing authority to supervise and direct 
the manner of rendition of his service. 

Since 1936 there has been a marked increase in the exbmt 
of self-organization on the part of the employees in the airline 
industry as well as an expansion of air routes by American flag 
carriers to all parts of the world. As a consequence of this 
expansion, problems similar to the one raised by the instant 
application have previously been considered by the Board. In 


the course of the investigations conducted in those cases. 


me 


Board sought and obtained the advice of the Attorney General 
as to the construction that should be placed by the Board on 
Section 201 quoted above. In the letter requesting such ad¬ 
vice, the past policy of the Board concerning railroad employees 
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was pointed out. In his reply, the Attorney CJeneral reviewed 
the legislative history of Title II of the Act and concluded as 
follows: 

The legislative history of Title II of the Act thus indi¬ 
cates neither a reason nor a congressional intention to 
extend, by Title II, to air carriers and their employees 
a coverage broader than that already extended by the 
Railway Labor Act (Title I) to carriers by rail and their 
employees. 

It follows from the foregoing that the rule, heretofore 
applied by the Board in representation disputes in¬ 
volving railroad employees, “which provides that em¬ 
ployees based in foreign countries will not be voted,” 
is equally applicable to the employees of air carriers 
who are subject to Title II of the Act. Since I believe 
that this rule applies to all foreign-based employees, 
the question of their citizenship is immaterial. 

On the basis of the advice of the Attorney General and its 
own independent investigation of this issue, the Board ruled 
in the earlier cases that employees based in foreign countries 
were ineligible to participate in elections conducted pursuant 
to Section 2, Ninth, of the Act. 

II 

Position of ALDA 

The ALDA argues that the Board has been in error on this 
question because it fails to construe Section 201 as being not 
only permissive but mandatory on the Board to investigate 
representation disputes among employees of certificated Amer¬ 
ican air carriers operating in foreign countries wherever such 
disputes might arise. In support of its contention, the ALDA 
directs attention to the words “foreign commerce” appearing 
in Section 201 of the Act, and says that this language must be 
given the same meaning as the words “foreign air commerce” 
defined in paragraph 20 (c) of Section 1 of the Civil Aero¬ 
nautics Act as follows: 
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a place in the United States and any place out^de 
thereof * ♦ * 

Attention has also been invited to Section 401, 1 (4) of the 
Civil Aeronautics Act reading as follows: 


It shall be a condition upon the holding of a certifi¬ 
cate by any air carrier that such carrier shall comply 
with Title II of the Railway Labor Act, as amended. 

As an additional argument ALDA stresses the qualifications, 
duties and responsibilities of airline dispatchers and points out 
that these positions based upon parts 27 and 41 of the Civil 
Air Regulations as prescribed by Civil Aeronautics Board. i In 
its operations in Latin America, Panagra employs some 20 air¬ 
line dispatchers, all of whom reside and perform their servi ces 
in the countries of Ecuador, Peru, Bolivia, Chile, and Argen¬ 
tina.^ These positions are staffed by Panagra to conform vith 
Civil Air Regulations in operating under its certificate of pulalic 
convenience and necessity. 

ALDA further contends that because Panagra operates under 
a United States certificate and because the dispatchers are re¬ 
quired and licensed under regulations of an agency of ihe 
United States Government (CAB), that collective bargaining 
for such employees must necessarily be conducted under United 
States law, i. e., the Railway Labor Act. 

Substantially the foregoing constitutes the principal reasons 
advanced by ALDA why the Board should continue its invesiti- 
gation in this proceeding and ultimately certify ALDA as i;he 
collective bargaining representative of dispatchers employed 
by Panagra. 


Position of the Carrier | 

1. The Congress is without the power to effectively give 
extraterritorial effect to a law governing the employ* jr- 
employee relationship. 

2. The Congress has no intention of giving extraterritor ial 
effect to the Railway Labor Act, as amended. 


* Tr. U4. 
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3. In no event should the National Mediation Board seek 
to extend its jurisdiction to conduct a representation election 
among employees based in foreign countries. 

Detailed argument in support of these points has been pre¬ 
sented to the Board and fully considered. 

Function of the Board 

The National Mediation Board is an agency created by the 
Railway Labor Act to administer that law as Congress enacted 
it and may not extend its application beyond the bounds pre¬ 
scribed by the statute itself. It should always be guided by 
the words of Mr. Justice Cardozo, “We take the statute as 
we find it.” * 

In examining the legislative history of Title II we find that 
Congress merely intended to extend the benefits and privileges 
of the Railway Labor Act to employees of the airline industry. 
The House Committee on Interstate and Foreign Commerce 
said, “In short, this measure provides the same machinery for 
mediating disputes in the air transportation industry which is 
now so successfully in effect on the railroads.” Representative 
Crosser on the floor of the House said: 

* * * we believe that it is very desirable to bring 
the Air Pilots Association under the operation of the 
Railway Labor Act. That is all that this bill does; 
nothing more. It does not change the terms of the 
Railway Labor Act. It simply brings the air pilots’ 
organization within.the-terms of the Railway Labor Act. 

Proceeding on that premise, the granting of the instant 
application would compel the Board to exceed its statutory 
function by reading into Title II of the Act a legislative per¬ 
mission which cannot be expressly found. The Supreme Court 
has on many occasions refused to take such a course. In 
Western Union Telegraph Co. v. Lenroot, 323 U. S. 490, 508, 
in considering the Fair Labor Standards Act of 1938, the Court 
said: 


* Anderson v. Wilson , 289 U. S. 20, 27. 
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* * * Congress of course has the right to be indin set 
where it could be direct and to be obscure and confusing 
where it could be clear and simple. But had it deter¬ 
mined to reach this employment, we do not think it 
would have done so by artifice in preference to phin 
terms. It is admitted that it is beyond the judicial 
power of innovation to supply a direct prohibition by 
construction. We think we should not try to reach the 
same result by a series of interpretations so far fetched 
and forced as to bring into question the candor of Cc in¬ 
gress as well as the integrity of the interpretative 
process. 

Apart from the specific language of the Railway Labor Act, 
it must be recognized that “all legislation is prima facie terri¬ 
torial.” ^ Extraterritorial effect may not be given to laws by 
implication.'* Moreover, this rule of law was reaffirmed by 
the Supreme Court in a decision handed down March 7, 19^9, 
involving the question of applying the Federal Eight-Hdur 
law to employees of American companies working in foreW 
countries.® In ruling that the statute was inapplicable tor 
construction of public works in a foreign country the court said: 

The canon of construction which teaches that legislation 
of Congress unless a contrary intent appears, is meant 
to apply only within the territorial jurisdiction of the 
United States. 

Further, in the decision the Court observed that: 

An intention so to regulate labor conditions which £xe 
the primary concern of a foreign country should rot 
be attributed to Congress in the absence of a cleaily 
expressed purpose. 

The extent to which the law of one state or 
to operate within the dominion of another 
is commonly called “the comity of nations.” ® 

* Americom . Banana Co . v. United Fruit Co ., 213 U. S. 347, 357; Blackrrue ^ v. 
United States , 284 U. S. 421, 437. 

* 50 Am. Jur. Statutes, par. 487, p. 510. 

* Foley Bros . v. Filardo , No. 91, — U. S. —. 

* 11 Am. Jr. Ck)nflict of Laws, par. 4, 297. 


nation is allowed 
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certificate from CAB to operate in America would be ineffective 
unless arrangements were agreed to by the governments of each 
of the countries in which Panagra is authorized to conduct 
air transportation. Similarly, American Overseas Airlines has 
a CAB certificate to operate in Russia, but Russia has not 
agreed to allow the carrier to operate within its boundaries 
and therefore this part of the CAB certificate is ineffective. 

While necessary agreements have been effected with the 
countries to permit Panagra to operate through South America 
under a United States certificate there have been no such agree¬ 
ments negotiated to permit application of the Railway Labor 
Act in those countries. Nor is it likely that the countries 
would agree to such procedures iij view of the fact that many 
of thein have labor laws of their own. To attempt application 
of the Railway Labor Act in a foreign country rather than the 
law of the country would be a challenge to its national sover¬ 
eignty to govern within its own boundaries. In the United 
States we would rightly reject any attempt of a foreign govern¬ 
ment to apply its labor laws in this country. 

Much reliance has been placed by ALDA on the phrase ap¬ 
pearing in Section 201 of the Act “every common carrier by 
air engaged in interstate or foreign commerce.” As indicated 
above the Board may not read into the statute a legislative 
permission which cannot be found. It is equally true that the 
Board is bound to consider the statute in its entirety and may 
not segregate any portion thereof from the entire context to 
support a conclusion. Accordingly Section 201 cannot be di¬ 
vorced from Section 202 in the search for the intent of Con¬ 
gress. Treated in their proper relation to one another, it is 
found that employees of carriers by air are granted the same 
benefits and privileges as are employees of carriers by rail and 
nothing more. The inclusion of the words “foreign commerce” 
is insufl&cient, in the opinion of the Board, to form the basis 
for a conclusion that additional benefits and privileges should 
be extended to employees of carriers by air. 

The contention that the Railway Labor Act must be con¬ 
strued with certain sections of the Civil Aeronautics Act over¬ 
looks the fact that the Civil Aeronautics Act was not approved 
by Congress until 1938. It must be admitted therefore that 
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when Congress was considering the amendments to the Railway 
Labor Act in 1936 it did not have before it the question of any 
interrelation between the two Acts. It follows that the argu¬ 
ment that Title II of the Railway Labor Act and Section 1 
of 401 of the Civil Aeronautics Act must read together is 
without merit. 

ALDA contends that chaos will ensue if dispatchers are 
denied the collective bargaining protections of the Railway 
Labor Act. The collective bargaining relationships enjoyed 
by ALDA for dispatchers employed by Panagra and other 
U. S. airlines operating in foreign countries are not dis¬ 
turbed by this determination. Such relationships were effected 
by negotiations and this determination does not prevent their 
continuance. 

Conclusions j 

There does not appear to the Board to be any constitutioiial 
impediment on the power of the Congress to extend the rights, 
privileges and duties of the Railway Labor Act to employees 
based in foreign countries employed by United States carriers 
by air but in the opinion of the Board the Act as it presenfly 
exists does not grant such rights. The Board fails to find ajiy 
specific direction in the Act, as amended, permitting it [to 
extend its jurisdiction beyond the continental limits of tpe 
United States and its territories. 

The application of the ALDS is hereby dismissed. 

By order of the National Mediation Board. 

Robert F. Cole, Secretary, 


•. f. fominiT ptiinn omcti tlw 
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Court is invoked under Sec. 1291 of Title 28, U. S. C., 
Act of May 24, 1949, P. L. 72, 81st Congress. 

STATEMENT OF CASE 

The District Court had before it only the amended com¬ 
plaint and the appellees’ motion to dismiss. The facts 
are set forth in the amended complaint. Should those 
facts and the applicable law disclose that the appellants 
are entitled to the relief requested, the judgment of dis¬ 
missal is improper and should be reversed. Those facts 
may be fairly sununarized as foUow’s: 

1. That the members of the plaintiff comprise a well 
recognized class or craft of airline employees required by 
United States government regulations to be stationed from 
time to time and sometimes continuously outside the 
United States and constantly to be transferred to and 
from the United States and to and from different foreign 
countries along the lines certificated and approved by 
United States regulations for the operations of the airline 
carrier, as directed by the Civil Aeronautics Administrator. 

2. That Pan American-Grace Airways, Inc. is a Dela¬ 
ware corporation, with its principal office in the State 
of New York, and is a common carrier by air, engaged in 
foreign commerce of the United States and transporting 
mail for and under contract with the United States gov¬ 
ernment, and that the members of the plaintiff are in the 
employ of Pan American-Grace Airways, Inc., and as 
such employees are subject to its continuing authority to 
supervise and direct the manner of rendition of their serv¬ 
ices wherever located. 

3. That the members of the plaintiff are granted by the 
Civil Aeronautics Act rights of collective bargaining and 
rights to obtain higher rates of compensation and more 
favorable working conditions under the procedures of the 
Railway Labor Act, as amended. 
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4. That Pan American-Grace Airways, Inc. and Ithe 
members of the plaintiff in its employ are within the d|efi- 
nitions of employer and employees in Title II of the Rail¬ 
way Labor Act, as amended. 

5. That the plaintiff, on behalf of this group of (em¬ 

ployees, filed an application under Section 2, Ninth, of 
the Railway Labor Act, as amended, seeking an investiga¬ 
tion and designation of a bargaining representative £,nd 
included with such application duly executed written au¬ 
thorizations for all of the members of the class or craft 
of dispatchers in the employ of Pan American-Grace Air- 
w’ays, Inc. j 

6. That the defendant National Mediation Board |ili- 
rected that a hearing be held upon the sole question <])f: 

“Whether the Railway Labor Act, as amended, is ap¬ 
plicable to employees who are based and whose acti^- 
ties are completely carried out in countries outside 
the United States.” 

7. The National Mediation Board wholly failed to f<|)l- 
low its statutory duty prescribed in the Railway Labor 
Act, as amended, V. S. C. Title 45, Sec. 152, ninth, tp: 

“• * * investigate such dispute and to certify to both 
parties, in waiting, within thirty days after the re¬ 
ceipt of the invocation of its services, the name or 
names of the individuals or organizations that hafe 
been designated and authorized to represent the em¬ 
ployees involved in the dispute, and certify the same 
to the carrier.” j 

8. That following a hearing participated in by the eat- 

rier involved and by most of the other domestic and for¬ 
eign operating United States certifi(}ated American conji- 
mon carriers, the National Mediation Board failed to even 
docket the matter or assign a number to it, or investigate 
the wishes of the employees in any manner, and dismisseji 
the application. I 
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STATUTES INVOLVED 

Railway Labor Act, as amended, Title 45 U. S. C., Sec. 
151 et seq., particularly Sec. 152, ninth, and Title 45 U. S. C., 
Secs. 161-186; Civil Aeronautics Act, Title 49 U. S. C. Secs. 
401, 402, 481 subsection L(3)(4); Administrative Proce¬ 
dure Act, Title 5 U. S. C. Sec. 1009. 

STATEMENT OF POINTS 

1. The Court has inherent jurisdiction to compel the 
National Mediation Board to act in the performance of its 
statutory duty as required by mandate of the Congress. 

2. The amended complaint states a cause of action upon 
which relief should be granted. 

SUMMARY OP ARGUMENT 

The refusal of the National Mediation Board (herein¬ 
after called the Board) to take jurisdiction of the dispute 
as set forth in the amended complaint, to investigate such 
dispute and to certify to both parties in writing, within 
thirty days after the receipt of the invocation of its serv¬ 
ices, those that have been designated to represent the em¬ 
ployees involved in the dispute and certify the same to 
the carrier is a clear violation of the duty imposed upon 
the Board by Sec. 152, ninth, of the Railway Labor Act 
applied to this group of employees by Title 11, Secs. 201 
and 202 of the same act. Thusly, the Board destroyed 
appellant's statutory and constitutional right of collective 
bargaining, and the Court below has sanctioned such action 
by dismissing their complaint. 

We urge that, in order to decide this case properly, this 
Court must construe the Railway Labor Act and the Civil 
Aeronautics Act together and determine whether or not 
the Congress intended those two enactments to be applied 
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to employees of domestic airline employers, which em¬ 
ployees from time to time, or continuously, happen to work 
outside the territorial limits of the United States. Our 
contention is that this presents a judicial question and 
cannot be finally determined by the Board so as to '.pre¬ 
clude the Court from deciding this question. j 

Should this Court hold that the rights and benefits 
granted under the statutes involved extend to the class or 
craft of employees who are the subject of this dispute, 
the judgment below must be reversed. The duty of the 
Board then becomes plain. Then the ultimate determina¬ 
tion by the Board as to those who should or should not 
represent the employees in the dispute "would become final 
and not subject to judicial review. 

ARGUMENT 

1. The Court Has Inherent Jurisdiction to Compel the 
National Mediation Board to Act in the Performance 
Statutory Duty as Required by Mandate of the 

We urge that the jurisdiction of the court has 
properly invoked here. Upon detailed analysis, the 
cided cases to which we shall advert will show that the 
reasons relied upon by the Board, in dismissing the peti¬ 
tion before it, present purely legal questions and, as such, 
come 's\ithin the power and the duty of the court to decide. 
We, therefore, deem it necessary to discuss the pertinent 
statutes and cases in some detail, in order to show to the 
court the features distinguishing the law in those cases 
from the law in the case at bar. 

The purposes of the Railway Labor Act are set forth in 
Sec. 151 thereof, and among them are: 

(2) to forbid any limitation upon freedom of as¬ 
sociation among employees or any denial, as a condi¬ 
tion of employment or otherwise, of the right of <mi- 
ployees to join a labor organization; 
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(3) to provide for the complete independence of 
carriers and of employees in the matter of self-or¬ 
ganization to carry out the purposes of this chapter; 

(4) to provide for the prompt and orderly settle¬ 
ment of all disputes concerning rates of pay, rules or 
working conditions. 

(5) to provide for the prompt and orderly settle¬ 
ment of all disputes growing out of grievances or 
out of the interpretation or application of agreements 
covering rates of pay, rules or working conditions. 

The original Act was concerned only with carriers by 
railroad. Upon the advent of air transportation and the 
knowledge that airlines were cariyung passengers and mail 
on scheduled flights throughout and around the world, the 
Congress amended the Act by adding Title II thereto. 
Under this title, tlie rights and benefits of collective bar¬ 
gaining were extended to the employees of airlines, includ¬ 
ing those of the class here involved, the language of the 
title being: 

“Section 201. All of the provisions of Title I of this 
Act, except the provisions of Section 3 thereof, are 
extended to and shall cover every common carrier by 
air engaged in interstate or foreign commerce, and 
every carrier by air transporting mail for or under 
contract with the United States Government, and every 
air pilot or other person who performs any work as 
an employee or subordinate official of such carrier 
or carriers, subject to its or their continuing authority 
to supervise and direct the manner of rendition of 
his service. 

“Section 202. The duties, requirements, penalties, 
benefits, and privileges prescribed and established by 
the provisions of Title I of this Act, except Section 3 
thereof, shall apply to said carriers by air and their 
employees in the same manner and to the same extent 
as though such carriers and their employees were 
specifically included within the definition of ‘carrier’ 
and ‘employee’, respectively, in Section 1, thereof. 
“Section 203. The parties or either party to a dis¬ 
pute between an employee or a group of employees 
and a carrier or carriers by air may invoke the serv- 


7 


ices of the National Mediation Board and the jurisdic¬ 
tion of said Mediation Board is extended to ar y of 
the following cases: 

^‘(a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the par 
ties in conference. 

“(b) Any other dispute not referable to an adjust¬ 
ment board, as hereinafter provided, and not adjusted 
in conference between the parties, or where conference 
is refused. 

“The National Mediation Board may proffer its serv¬ 
ices in case any labor emergency is found by Jt to 
exist at any time. I 

“The services of the Mediation Board may be invoked 
in a case under this title in the same manner aijd to 
the same extent as are the disputes covered by Se(fction 
5 of Title I of this Act. . . 

Shortly after the above quoted amendment to the iJlail- 
way Labor Act, the Civil Aeronautics Act was enacted. 
Title 49, U. S. C. Sec. 401, et seq. This is a comprehensive 
statute, completely regulating United States air carriers, 
and contains significant provisions designed to foster, de¬ 
velop and regulate an air transportation system to be en¬ 
gaged in by United States air carriers throughout the 
world. The specific definition of policy is found in Sec. 
402, as follows: 

“Section 402. Declaration of Policy. 

“In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider 
the following, among other things, as being in the 
public interest, and in accordance with the public con¬ 
venience and necessity. 

“(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and 
of the national defense; 

“(b) The regulations of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such tr^ns- 
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portation, and to improve tlie relations between, and 
coordinate transportation by, air carriers; 

“(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices ; 

“(d) Competition to the extent necessary to assure 
the sound development of an air-transportation-sys¬ 
tem properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense. 

“(e) The regulation of air commerce in such man¬ 
ner as to best promote its development and safety; and 
“(f) The encouragement and development of civil 
aeronautics. . . 

The Congress further recognized and dealt with by defi¬ 
nition in this same enactment complete worldwide air com¬ 
merce by defining air commerce as follows (Sub-paragraph 
3, Sec. 401, Title 49, U. S. C. A.): 

“(3) ‘Air Commerce’ means interstate, overseas, or 
foreign air commerce or the transportation of mail 
by aircraft or any operation or navigation of aircraft 
within the limits of any civil airway or. any operation 
or navigation of aircraft which directly affects, or 
which may endanger safety in, interstate, overseas, or 
foreign air commerce.” 

Further tying in the Civil Aeronautics Act with the 
Railway Labor Act and applying equal force upon the 
question before the court (namely, what did the Congress 
intend?), are the following sections of the Civil Aeronau¬ 
tics Act (Sec. 481, Title 49, U. S. C. A., sub-paragraph 
(L)3, (L)4: 

“(L)3. Nothing herein contained shall be construed 
as restricting the right of any such pilots or copilots, 
or other employees, of any such air carrier to obtain 
by collective bargaining higher rates of compensation 
or more favorable worHng conditions or relations. 
“(L)4. It shall be a condition upon the holding of 
a certificate by any air carrier that such carrier shall 
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comply with Sections 181-188 of Title 45.’^ (Railway 
Labor Act) 

The Supreme Court has dealt with the question of \;^orld- 
wide application of this statute by its decision in th(‘ case 
of Chicago S Southern Airlines, Inc. v. Waterman Steam¬ 
ship Corp., 333 U. S. 103, 92 L. ed. 568, as follows: 

^‘But these resemblances must not blind us to ths fact 
that legally as well as literally air commerce, whether 
at home or abroad, soared into a different realm than 
any that had gone before * • A way of travel which 
quickly escapes the bounds of local regulative com¬ 
petence called for a more penetrating, uniform and 
exclusive regulation by the nation than had been 
thought appropriate for the most easily controlled com¬ 
merce of the past * * *. However useful parallels 
with older forms of transit may be in adjudicating 
private rights, we see no reason why the efforts of 
the Congress to foster and regulate developmer.ts of 
a revolutionary commerce that operates in thr^e di¬ 
mensions should be judicially circumscribed with £ nalo- 
gies taken over from two dimensional transit.” 

The Civil Aeronautics Board, enforcing as an inde¬ 
pendent bureau the Civil Aeronautics Act as report sd in 
the Civil Aeronautics Administrator’s Journal of June 
15, 1950, states that United States flag airlines operjating 
internationally in scheduled service for the two-year period 
ending April 14, 1950, had transported nearly three mil¬ 
lion passengers throughout the world without a single pas¬ 
senger fatality. "While achieving this world air shfety 
and air lift record, American flag carriers flew some four 
billion passenger miles. The Board also reported that 
at the present time American flag carriers are certifi(j;ated 
by the Board to operate 203,678 route miles internatiohally 
and to serve 239 foreign points in all the continents of 
the world. j 

Thus, by Sec. 152, Ninth and Title II, Secs. 201 an<j^ 202 
of th.e Railway Labor Act, the collective bargaining berjefits 
and rights of the employees of United States air carriers 
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are firmly recognized and established. These rights and 
benefits were recognized by the Congress as applying to 
the class of employees here involved when it subsequently 
enacted the Civil Aeronautics Act. 

In the face of these all-covering statutes, we find the 
Board holding, as a matter of law, that the Congress did 
not intend to extend collective bargaining rights to this 
class of employees, for the sole reason that they happened 
to be stationed at airports outside the United States. The 
Board conceded that the Congress had the power to in¬ 
clude this class of employees but had hot done so, either 
expressly or by intention. 

The court below held that it was precluded from juris¬ 
diction to decide the question of whether or not the Con¬ 
gress had extended the benefits and rights of collective 
bargaining to such employees. 

With this opinion of the court below, we disagree. We 
submit that the court was in error in (1) failing to recog¬ 
nize the statutory duty of the Board, and (2) in refusing 
to recognize and enforce the intent and purpose of the 
Congress as set forth in these statutes. 

The duties of the Board which we contend it has refused 
to perform are clearly delineated in Sec. 152, Ninth of the 
Railway Labor Act. Such duties, so far as applicable 
here, are: 

“Ninth. If any dispute shall arise among a carrier's 
employees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of either party 
to the dispute, to investigate such dispute and to cer¬ 
tify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations that 
have been designated and authorized to represent the 
employees involved in the dispute, and certify the 
same to the carrier.’^ 
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By refusing to take jurisdiction over the dispute 


here 


in question and take action in accordance with the maijidate 
of the Congress as set forth in the statute, the Board has 
wholly thwarted Congress in its intent and purpose, set 
at naught the governing statutes, and denied to :hese 
employees the collective bargaining rights so clearly 
granted to them under those statutes. The court below, 
by dismissing the complaint, gave judicial sanction to the 
refusal of the Board to perform its purely administrative 
statutory duty. 

2. The Amended Complaint States a Cause of Ai^ion 
Upon Which Relief Should be Granted. 

We do not here seek a review of any final administrative 
determination by the Board. We say that the Board has 
taken no administrative action, such as provided fcr in 
the statute. The complaint is for mandatory relief, to 


compel the Board to take jurisdiction over the dispute 
among the employees involved, as set forth in the petition, 
and to (a) reinstate appellants’ application, (b) take 
jurisdiction, and (c) determine the aforementioned dis¬ 
pute by the processes enumerated in the Railway Labor 
Act, as amended. Thus, the legal question is clearh- fo¬ 
cused. Does the Board have the final judicial powei-, to 
the exclusion of the court, to decide that the class of em¬ 
ployees here involved, while working outside the United 
States, is not legally entitled to the benefits and right|s of 
collective bargaining under the Railway Labor Act, as 
amended, and in conformity with the pertinent provisions 
of the Civil Aeronautics Act? 

Diligent research has failed to disclose any case an¬ 
swering this question, either in the affirmative or in the 
negative. In the absence of such case, we shall present 
to the court our view of the law, with a review of the 


pertinent decisions under the Railway Labor Act, as 


amended, and analogous cases. In the cases under the 
way Labor Act, as amended, wherein the courts held 
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were without jurisdiction, the courts 'were in general asked 
to review a certification and designation of a bargaining 
agent made by the Board pursuant to its statutory’ duty. 
In such situations the courts have held that the action 
of the Board is final and unreviewable. 

Switchmen^s Union of North America v. National 
Mediation Boards 320 U. S. 297, 88 L. Ed. 61. 

General Committee B. L. S E. v. Missouri-Kansas- 
Texas R. R. Co., 320 U. S. 323, 88 L. Ed. 76. 

Brotherhood of Railway <& Steamship Clerks, et ad. 
V. United Transport Service Employees of Amer¬ 
ica, et al., 137 F. (2d) 817; reversed 320 U. S. 715, 
88 L. Ed. 420. 

Order of Railroad Co-nductors of America, et al. v. 
National Mediation Board, et al., 141 F. (2d) 366. 

Kirkland, et al. v. Atlantic Coast Line R. Co., et al., 
167 F. (2d) 529. 

See also Rose, et al. v. Brotherhood of Ry. S Steam¬ 
ship Clerks, et al., 181F. (2d) 944. 

In The Railroad Officers Union C. T. U.-A. F. of L. v. 
National Mediation Board, No. 10197 IT. S. C. A. for the 
District of Columbia Circuit, decided April 10, 1950, the 
court held that it had no jurisdiction to compel the Board 
to certify the appellant as the bargaining representative 
of the employees. It is noted, however, that the Board 
had taken jurisdiction over the dispute in question and 
conducted an election. The Board dismissed the appel¬ 
lants’ application for certification, in accordance with its 
long standing policy to decline certification of a repre¬ 
sentative where less than a majority of eligible voters par¬ 
ticipated in casting valid ballots. This the court held to 
be within the discretionary power of the Board and not 
subject to any judicial remedy. This court recognized the 
duty of the Board, under Sec. 152, Ninth, as being 

‘‘. . . that where a dispute arises among the employees 
as to "who their representative shall be, it is the duty 
of the appellee board, on request of either party, to 
investigate and certify the name of the representative 
which has been designated and authorized to be such 
representative. . . . 
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. The right of representation for the majority 
was created by the Congress under this Act. Con¬ 
gress, however, also decided, as it had the power to do, 
upon the method for the protection of this right jwhich 
it had created. The method provided was the admin¬ 
istrative determination by the Board and, when the 
administrative finding is made, the dispute has reached 
its terminal point. The Congress chose not to (confer 
any judicial remedies in a case such as this. The 
duty of the Board is one of investigation and certifi¬ 
cation of the designated and authorized representative 
whenever, in the case of a dispute, one of the parties 
thereto so requests. The question of whether or not a 
given claimant is the designated representative must 
be based on investigation, and in the matter of inves¬ 
tigation the Board’s actions are purely discretionary.” 
(Citing Switchmen^s Union and The General Commit¬ 
tee B. L. S E., supra.) 

We urge that none of the decided cases hold thajt the 
court is without jurisdiction to compel the Board to act 
in the performance of its statutory duty when, by its inac¬ 
tion, the rights of the applicant are completely denied. 
In The General Committee B. L. d E. case, supra, the Su¬ 
preme Court stated, in Footnote 12: 

“Whether judicial power may ever be exercis(!d to 
require the Mediation Board to exercise the Muty’ 
imposed upon it under Sec. 2, Ninth, and, if so, the 
type or types of situations in which it may be in¬ 
voked present questions not involved here.” 

Later, the Supreme Court stated, in Order of Railroad 
Conductors v. Pennsylvania R. R. Co., 323 XL S. 166, 172, 
173, 89 L. Ed. 154,159: 

“We do not reach the question reserved in General 
Committee of Adjustment, B. L. & E. v. Missouri-]i^an- 
sas-Texas R. Co., 320 U. S. 323, 336, note 12, 88 L Ed 
76, 84, 64 S. Ct. 146, whether the courts may ai|ford 
relief where the board refuses or fails to perfo:j‘m a 
function delegated to it by Congress since the Board 
is not a party. Neither the pleadings nor the prayers 
disclose a situation in which the question of the avail- 
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ability of such remedies antecedent to, or subsequent 
to, the election or certification need be discussed or 
decided.’’ 

Finally, in Slocum v. Delaware, L. & W, B. Co,, 94 S. Ct. 
L. Ed. Advance Opinions No. 12, p. 534, Footnote 7, decided 
April 10,1950, the Supreme Court said: 

“. . . Nor are we called upon to decide any question 
concerning judicial proceedings to review board ac¬ 
tion or inaction.” 

It is crystal clear, therefore, that the question here 
presented is an open one. We submit that the court should 
take jurisdiction, decide this question, and grant the relief 
asked for in the amended complaint. The power of the 
court to determine the legal question here involved is 
not unlike that exercised in Social Security Board v. Nie- 
rotko, 327 U. S. 358, 90 L. ed. 718. There the Social 
Security Board determined, as a matter of law, what was 
^‘w’ages” within the terms of the Social Security Act. 
Judicial review is expressly granted in the Act. But the 
Supreme Court significantly holds that an administrative 
agency may not finally decide the limit of its statutory 
power, since that is a judicial function. Mr. Justice Frank¬ 
furter, in his concurring opinion, says: 

“Neither the terms of the Social Security Act nor 
the implications of policy, comparable in some aspects 
to the Railway Labor Act, give the Board judicially 
unreviewable authority to exclude from wages what 
as a matter of law are wages.” (Italics supplied.) 

It seems to us that the action of the Congress in enact¬ 
ing these comprehensive statutes relating to air transporta¬ 
tion, including the Railway Labor Act, as amended, and 
the Civil Aeronautics Act, impel the conclusion that the 
rights and benefits granted under those statutes extend to 
employees of United States airlines, wherever such em¬ 
ployees may be stationed. Certainly, there is nothing con¬ 
tained in these statutes to the contrary. On the other 


hand, a careful analysis of the statutes, including the Ihear- 
ings before the Congress relating to the amendment to 
the Railway Labor Act, covering air transportation will 
show that the Congress manifested an intention to have 
all employees of United States airlines given the rights 
and benefits of collective bargaining. In this connection 
we take the liberty of quoting the following testunony 
before the Committee of Congress given by Mr. David L. 
Behncke, President of the Air Line Pilots Association: 

^‘Let us go on to paragraph (2) of the labor section 
we are proposing to be included in H. R. 9738, -v^-hich 
reads as follows: 

^It shall be a further condition upon the holding 
of a certificate by any carrier subject to this title 
that such carrier shall comply with Title II ojf the 
Railway Labor Act, as amended. ’ i 

“One of the principal purposes behind this para¬ 
graph is to secure better compliance with the Railway 
Labor Act insofar as domestic carriers are concerned, 
but the principal purpose is to leave no doubt as to 
its applicability to foreign operations, especially jlnso- 
far as compliance is concerned. The reason fori this 
is that our vast foreign air network starts anc. ex¬ 
tends almost wholly beyond the borders of the United 
States. We all know that it is sometimes hard '^s^hen 
it applies beyond the borders of the United States. 
Therefore, the purpose of this paragraph (2) is to 
assure compliance wath the Railway Labor Aci: by 
making it a condition of the certificate under which 
these foreign contractors will operate. In other wc rds, 
the practical result will he that they micst comply with 
the terms of their certificates and there may be a 
question about their complying wdtli the law itpelf. 
This section is very necessary not only to the pjlots 
but to all other American air workers, not only in 
this country but those who are employed by American 
companies operating to and through foreign countries 
and living in foreign countries.(Italics supplied.) 
House of Representatives, Committee on Interstate 
and Foreign Commerce, p. 237, H. R. 9738 (1937). 
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Further, Mr. Behncke testified before the Senate Com¬ 
mittee on Interstate and Foreign Commerce during con¬ 
sideration of the Civil Aeronautics Act, as finally adopted: 

‘‘The following is the section of our proposed 
amendment to S. 2 which pertains to Title II of the 
Railway Labor Act: 

‘ (3) That the holder of such certificate shall com¬ 
ply with all the provisions of Title II of the Rail¬ 
way Labor Act and any future amendments thereto. ^ 
“The operators have objected very strenuously to 
the inclusion of this section, and they say that it is 
superfluous. The pilots disagree because this section 
applies not only to pilots but to all other air workers 
and ^vill be especially beneficial to American pilots 
and other American personnel 'working for the Pan 
American and other foreign American operations. The 
reason for this is a very simple one. 

“It is not always possible to enforce American laws 
in foreign countries even though American companies 
are financed by American dollars. It is, however, 
very easy to enforce a condition of a contract or a 
certificate of convenience and necessity because then 
you control the situation through the purse strings 
of the United States Treasury which is paying the 
bill. In other words, this provision of the pilots^ 
proposed amendment to S. 2 makes compliance with 
the Railway Labor Act a condition of the holding of 
a certificate of convenience and necessity. 

‘ ‘ Summarizing, this means that American companies 
engaged in foreign operations financed by American 
capital w’ill be forced to give American workers a 
square deal. In other words, in a situation of this 
kind a condition of contract or the holding of a cer¬ 
tificate of convenience and necessity would be far 
stronger than an American law w’hich these companies 
would very quickly find an excuse to violate, and an 
enforcement would be seriously handicapped. The 
inclusion of the pilots^ section in its present form 
would result in orderly development of the industry 
both in foreign and domestic operations and prevent 
serious labor troubles. Its exclusion would be a step 
backward into chaotic conditions that existed before 
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the pilots’ Section 13 was included in the present 
airmail law. 

“In other words, the pilots’ section will act as a 
bulwark against the ravages of greed, unfairness, a|rbi- 
trary actions against the employees in the American 
air transport industry both here and abroad. Its 
exclusion will, on the other hand, mean confusion, end¬ 
less troubles, all of which wdll be harmful to the nor¬ 
mal development of the industry.” P. 295 of above 
Eeport. 

We also quote from the testimony of Mr. Edgar S. Gor- 
rell. President of the Air Transport Association, in which 
he objected to the inclusion of a requirement of compli¬ 
ance with the Railway Labor Act. 

“I invite your attention, further, to the circim- 
stances that the fourth paragraph of the proposal 
here made to you by the Pilots Association states 
that a certificate holder under this projected Part III 
of the Interstate Commerce Act, shall comply with 
the Railway Labor Act and further amendments there¬ 
to. Such a provision is superfluous and redunda|nt, 
inasmuch as every such carrier is and would be auto¬ 
matically subject to the Railway Labor Act. However, 
by the amendment which the pilots propose, a viola¬ 
tion of the Railway Labor Act would be made a vio¬ 
lation also of the Interstate Commerce Act. Thjis, 
to the penalties of the Railway Labor Act would jbe 
added all the penalties provided by this act or tliis 
part; and the amendment necessarily would make the 
Interstate Commerce Commission the enforcement 
agencv for the Labor Act so far as the airline em- 
ployees are concerned. Thus would confusion be cqn- 
founded.” P. 450 Report of U. S. Senate Subcommit¬ 
tee of the Committee on Interstate and Foreign Coin- 
merce (March 1937). 

It is hopeless to consider tlie effect of any other de¬ 
cision upon the labor relations of American flag foreign 
operating carriers. As the Supreme Court stated in the 
Chicago and Southern case cited above, the Congress ai|d 
this court must not be blinded by limitations upon former 


18 


two dimensional transportation systems. The Congress 
must be granted the consideration of understanding the 
actual development of air transportation which has trans¬ 
pired since the original Railway Labor Act was first 
enacted. True, railroad tracks stop at the shore line, but 
it is likewise true that air commerce continues unimpeded 
throughout the world, and the labor relations of those 
carriers which are completely subsidized and supported 
by the United States government should not be freed 
from requirements of labor legislation obviously enacted 
to apply to their far-flung operations. 

As disclosed herein, these aircraft dispatchers are re¬ 
quired by United States law to be stationed outside the 
United States. Without their service at their required 
locations no American flag planes would be permitted to 
fly. With their service they supervise and control Ameri¬ 
can flag flights along the routes of United States carriers. 
Each dispatcher’s control authority extends from one 
country to another and from the United States to and 
through foreign countries. These men are transferred 
from one foreign country to another, and from one foreign 
country to the United States, constantly. Without the 
availabilitv of the Railwav Labor Act thev have no means 

V 

of obtaining collective bargaining at all. 

Applying the analogies of the case of VermilyOr-Brown 
Co. et al. V. Connell, (1948) 335 U. S. 377, 93 L. ed. 76, the 
planes are the possessions of the United States, the routes 
are certificated by the United States, and most of the fields 
were built by and are controlled by the United States. 
The work of the dispatchers is controlled from the United 
States by regulations of law’ and by directions of their 
employer. The impact of the Railway Labor Act is upon 
their employers. Its congressional sanction is a mandate 
to their employers. The planes they fly, the equipment they 
use, the personnel they require, the fares they charge, and 
the schedules they follow are all prescribed minutely by 
United States law and regulations and no other law or 
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regulations. They proudly emblazon their ships with the 
American flag, and we assert that they must be directed 
in their labor relations by the same authority and that the 
Congress must have so intended. | 

The question of whether an act of Congress is applicable 
to acts done outside the territorial limits of the United 
States depends upon two factors: (1) the power of the 
United States to regulate conduct outside its territorial 
limits and (2) the intention of the Congress to make its 
legislation applicable to such conduct. 


It seems clear to us that the Congress extended tie 
rights of collective bargaining to this class of employees 
who happen to be outside the United States but who are 
employed by and under the control and supervision of a 
domestic corporation. That the Congress had the powp 
to do so is not questioned. The question thus becomes one 
of construction and not one of legislative power. As w^ 
said in BlacJcmer v. United States, 284 U. S. 421, 437, 76 
L. ed. 375, 382: 

“While the legislation of the Congress, unless the 
contrary intent appears, is construed to apply only 
within the territori^ jurisdiction of the United State s, 
the question of its application, so far as citizens of the 
United States in foreign countries are concerned, is 
one of construction, not of legislative power. ’ ’ (Citin ^ 
cases.) 

In Brcmch v. Federal Trade Commission, 141 P. (2d) 31, 
35 (Seventh Circuit), Mr. Justice Minton states in the 
opinion: 


“The right of the United States to control the con|- 
duct of its citizens in foreign countries in respect t6 
matters which a sovereign ordinarily governs -within its 
own territorial jurisdiction has been recognized repeat¬ 
edly. (Citing cases.) Congress has the power to 
prevent unfair trade practices in foreign commerc(5 
by citizens of the United States, although some of . the 
acts are done outside the territorial limits of the United 
States.’’ 1 
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The Supreme Court has held that the Fair Labor Stand¬ 
ards Act is applicable in a military base leased by the 
United States from a forei^ country under an agreement 
which was construed to authorize the United States to pro¬ 
vide for maximum hours and minimum wages within the 
area leased. Yermilya^Brown Co. v. Conmell, supra. 

On the other hand, the Supreme Court held the same Act 
not to apply to a contract between the United States and 
a private contractor or constructor in a foreign country 
over which the United States has no direct legislative con¬ 
trol. Foley Bros., Inc. v. Filardo, (1949) 336 U. S. 281, 93 
L. ed. 680. 

In United States v. Spelar, 94 L. ed. Advance Opinions 
No. 1, p. 15 (1949), the Supreme Court held that the Federal 
Tort Claims Act is inapplicable, by its terms, to ‘ ‘ any claim 
arising in a foreign country;” hence there was no cause 
of action against the United States for an allegedly wrong¬ 
ful death of an airline employee at a New Foundland air 
base which was under a long-term lease by the United 
States. The Court said: 

“By the exclusion of ‘claims arising in a foreign coim- 
try,’ the coverage of the Federal Tort Claims Act was 
geared to the sovereignty of the United States.” 

There is nothing in the statutes applicable to the case 
at bar which would justify the application of the rule laid 
down in the Spelar case, supra. Indeed, the statutes, read 
in connection with their legislative history, make it mani¬ 
fest that the Congress intended that employees of United 
States airlines have the rights of collective bargaining, 
regardless of where such employees may work. Such 
rights and benefits are given by these congressional enact¬ 
ments. Collective bargaining agreements are made be¬ 
tween employers of United States airlines and the United 
States airlines themselves. Such employees are under the 
direct supervision and control of the airlines at all times 
and at all places. The airlines are under direct regulatory 
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control of the Civil Aeronautics authorities. The employ¬ 
ees here involved are certificated and thereby controlled 
by the Civil Aeronautics authorities, all under and by 
virtue of the statutes. It would be a harsh construction 
of the statutes to hold that collective bargaining rights and 
benefits are granted to this class of employees so long as 
they work in the United States but are denied to them the 
moment they are directed by the same employers and the 
Civil Aeronautics Administrator to do their work outside 
the United States. 

We believe that the Administrative Procedure Act, T itle 
5, Sec. 1009 U. S. C. A., when properly construed, gives 
this court jurisdiction to grant the relief prayed. See 
Wong Ycmg Swng v. McGrath, 94 L. ed. Advance Opinions 
No. 9, p. 383 (1949). 

CONCLUSION 1 


We do not here question the lack of jurisdiction of jbe 
court to review the purely discretionary functions of |;he 
Board. Nor do we question the court ^s lack of jurisdiction 
to review the findings and certification, however erroneo|us, 
by the Board. Those questions have been judicially settled 
by the cited cases. 

What we do say is that this court, in the exercise of its 
ordinary equity power, has jurisdiction to compel the Boa rd 
to act to perform its statutory duty as required by mandate 
of the Congress. This the Board has failed and refused 
to do, as plainly required under Sec. 2, Ninth, of the Rail¬ 
way Labor Act, as amended. Instead, the Board held a 
hearing on a purely legal question and determined, as a 
matter of law, that the Congress never intended thise 
employees to have collective bargaining rights and benefijts. 

It is the function of this court to decide that questi(|)n. 
Should the court tinally determine that the statutes do i|ot 
give those rights and benefits to these employes, then l|he 
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matter is pnt to an end. Conversely, a final determination 
that under the law these employees do have such rights and 
benefits, snch a determination would require the court to 
grant the relief prayed for in the amended complaint. The 
judgment of the District Court should therefore be re¬ 
versed. 

Kespectfully submitted, 

B. F. Napheys, Jb., 
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1 Filed May 23 1949 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
AIR LINE DISPATCHERS ASSOCIATION, A. F. of L. 
727 First National Bank Building 
Denver, Colorado, and 
MARVIN C. MERRILL 

President, Air Line Dispatchers Association, A. F. of L. 

971 Glenco Street 
Denver, Colorado 

Plaintiffs 

vs. 

THE NATIONAL MEDIATION BOARD; 
FRANK P. DOUGLASS, Chairman, 

The National Mediation Board 
FRANCIS A. O’NEILL, Jr. 

JOHN THAD SCOTT, Members, 

National Mediation Board 
18th and F Streets, N. W. 

Washington, D. C. 

Defendants 

Civil Action No. 1857-49 


Amended Complaint for Mandatory Relief 

For cause of action plaintiffs state: 

1. Jurisdiction of this Court is invoked under the Ad¬ 
ministrative Procedure Act, Title 5, Section 1009, U. S. 
Code 1946 Edition, Act of June 11, 1946, Chapter 324, 
Section 10, 60 Stat. 1243; and Section 24 (8) of the Ju¬ 
dicial Code, 28 U. S. C. A. Section 1337 (former citation 
Section 41-8). 

2. Air Line Dispatchers Association, A. F. of L., is 
an international labor organization affiliated with the 
American Federation of Labor hereinafter referred to as 
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“ALDA^^ with its principal office and correct post 
office address being 727 First National Bank Building, 
Denver 2, Colorado. Marvin C. Merrill is President of 
ALDA. 

2 3. The defendant, The National Mediation Bosxd, 

was established pursuant to Title 45, Section |154 
U. S. Code 1946 Edition, Act of June 21, 1934, Chapter 
691, Section 4, 48 Stat. 1193. The defendant Frank P. 
Douglass is Chairman of the National Mediation Board 
and the defendants Francis A. O’Neill and John Thad 
Scott are members thereof. 

4. The National Mediation Board pursuant to Title I 
Ninth of the Railway Labor Act has the duty to investi¬ 
gate disputes as to the identity of the bargaining repre¬ 
sentatives of a class or craft of employees of carrhjrs 
subject to the Railway Labor Act. 

5. The members of ALDA are “aircraft dispatchers” 
licensed as such under terms of the Civil Aeronautics Act, 
Title 49, Section 552, U. S. C. A., requiring airman cer¬ 
tificates. The members of ALDA are required by safety 
regulations promulgated by the Civil Aeronautics Board 
pursuant to the said Civil Aeronautics Act to be stationed 
wherever necessary for safety along the routes of Ameri¬ 
can flag carriers throughout the world. Such members of 
ALDA are employees of corporations certificated as £.ir 
carriers under provisions of said Civil Aeronautics Act 
such corporations being incorporated and domiciled in the 
several states of the United States. The members of 
ALDA compose a well recognized class or craft of em¬ 
ployees of such air carriers and perform their services 
wherever stationed throughout the world and have respon¬ 
sibility jointly with the pilots for the origination, contin¬ 
uation and termination of all flights of American flag air 
certificated carriers throughout the world. By reason 
thereof, a substantial number of the members of ALDA 
are from time to time and sometimes continuously sta¬ 
tioned outside the continental United States and its po 3- 
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sessions, and are transferred to and from the United 
States to foreign countries along the lines of said Ameri¬ 
can flag air carriers as the responsibility for safety 
3 of flight requires and as directed by the Civil Aero¬ 
nautics Administrator pursuant to the Civil Aero¬ 
nautics Act. 

6. Pan American Grace Airways, Inc., hereinafter re¬ 
ferred to as ‘‘Panagra’’ is a corporation duly organized 
and existing under and by virtue of the laws of the State 
of Delaware with its principal executive offices in the 
City of New York and State of New York. Panagra is 
a common carrier by air certificated by an instrumentality 
of the United States Government engaged in foreign com¬ 
merce and is a carrier by air transporting mail for and 
under contract with the United States government. The 
members of ALDA in the employ of Panagra are its em¬ 
ployees subject to its continuing authority to supervise 
and direct the manner of rendition of their services wher¬ 
ever located. 

7. Panagra holds and operates under a certificate of 
public convenience and necessity issued by the Civil Aero¬ 
nautics Board pursuant to the Civil Aeronautics Act for 
routes solely operated between the Canal Zone and to and 
through Central and South American countries and jointly 
operated from the Canal Zone through Central American 
countries and into the City of Miami and State of Florida. 

8. Pursuant to sub-paragraph 3 of Section 41, Title 49, 
U. S. C. A., the members of ALDA are granted rights, 
“to obtain by collective bargaining higher rates of com¬ 
pensation and more favorable working conditions or rela¬ 
tions’’. Further, pursuant to sub-paragraph 4 of Section 
481, Title 49, U. S. C. A., Panagra holds its certificate and 
operates solely upon the condition “it shall be a condi¬ 
tion” that a holder of a certificate be an American carrier 
and that such carrier shall comply with Sections 181-188 
of Title 45, U. S. C. A. (Railway Labor Act). 
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9. That Panagra and the members of ALDA in ithe 
employ of Panagra are as defined in Section 201 of Title 
II of the Railway Labor Act, as amended April 10th, 1946, 

and as follows: i 

4 ‘‘Every common carrier by air engaged in injer- 

state or foreign commerce, and every carrier by 
air transporting mail for or under contract with the United 
States government, and every air pilot or other person 
who performs any work as an employee or subordinate 
official of such carrier or carriers, subject to its or their 
continuing authority to supervise and direct the manner 
of rendition of his service/^ 

10. That ALDA is the only existing labor organization 
representing aircraft dispatchers for collective bargaining 
purposes in the world for the reason among other things 
that the class or craft of aircraft dispatchers is a creature 
of the United States Civil Aeronautics Act and such class 
or craft of employees are not generally in use in the oper¬ 
ations of foreign certificated air carriers, and the mem¬ 
bers of ALDA are each and all licensed and certificated 
airmen under the provisions of said Civil Aeronautics i?.ct 
and the regulations promulgated thereunder which S£,id 
regulations apply in all respects to the operations inckd- 
ing labor relations of Panagra and all other so-called 


American flag carriers wherever they may be located and 
wherever their routes may extend. 

11. On to-wit June 7th, 1948, ALDA applied by its 
application in complete and proper form to the National 
Mediation Board for investigation of an alleged dispute 
among the employees of Panagra in accordance with Se c¬ 
tion Ninth of Title I of said Railway Labor Act and upon 
said form furnished by said National Mediation Boa;rd 
requested said Board to investigate said dispute and cer¬ 
tify and designate the representative for collective bar¬ 
gaining of such aircraft dispatchers including all grades 
thereof. Attached to said application, as provided thereip, 
ALDA furnished said National Mediation Board with ori 
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inal duly executed authorizations by all of said craft or 
class of employees. 

12. Despite the times limited in Section I Ninth of 
said Railway Labor Act, the National Mediation 

5 Board on August 17th, 1948, held a hearing directed 
to the sole question of the jurisdiction of the Board 
to investigate said dispute as a legal question and the 
applicability of the said Railway Labor Act to employees 
stationed from time to time outside the continental limits 
of the United States. 

13. Following said hearing and on March 11th, 1949, 
the application of ALDA was dismissed by the National 
^fediation Board whose conclusion was: 

“There does not appear to the Board to be any con¬ 
stitutional impediment on the power of the Congress to 
extend the right, privileges and duties of the Railway 
Labor Act to employees based in foreign countries em¬ 
ployed by United States carriers by air but in the opinion 
of the Board the Act as it presently exists does not grant 
such rights. The Board fails to find any specific direction 
in the Act, as amended, permitting it to extend its juris¬ 
diction beyond the continental limits of the United States 
and its territories. 

“The application of the ALDA is hereby dismissed. 
By Order of the NATIONAL MEDIATION BOARD.” 

That this action of the National Mediation Board in 
refusing to take jurisdiction under the aforesaid petition 
of plaintitfs is unreasonable, improper, arbitrary and ca¬ 
pricious, and in express disregard of the congressional 
mandate as provided in the Railway Labor Act; and, that 
the failure of the National Mediation Board to take juris¬ 
diction under plaintiff^s said petition denies to plaintiffs 
the rights as provided and granted to them in the Rail- 

wav Labor Act. 

* 

14. Should the conclusion of the National Mediation 
Board be and remain final and should this Court fail to 
issue its mandatory relief as prayed for herein, the pur- 


poses of the Congress as expressed by the Railway Labor 
Act and by the Civil Aeronautics Act will be circumvented 
and destroyed, the National Mediation Board having wholly 
failed to perform its duty in the investigation of said 
dispute. 

WHEREFORE, plaintffs demand judgment: I 

1. That the National Mediation Board has jurisdiction 
over the dispute among employees of Pan American 

6 Grace Airways, Inc., as set forth in plaintiffs’ pe- 
tion before the National Mediation Board. 

2. For an order directing the National Mediation Boatd 
to: (a) reinstate plaintiffs’ application; (b) to take juris¬ 
diction; (c) and to determine the said dispute by the proc¬ 
esses enumerated in the Railway Labor Act. 

3. And for such other and further relief as to tjie 
Court may seem just and proper. 


/s/ B. F. Napheys, Jr. 

B. F. Napheys, Jr. 

First National Bank Building 
Denver 2, Colorado 
/s/ A. K. Shipe 

A. K. Shipe | 

National Press Building i 

Washington 4, D. C. 

Attorneys for Plaintiffs 
AIR LINE DISPATCHERS 
ASSOCIATION 
A. F. of L., and 
MARVIN C. MERRILL, 
President, 

Air Line Dispatchers 
Association. 
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Motion to Dismiss 

Defendants, National Mediation Board, its chairman and 
members, move the Court to dismiss the action for the 
following reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The actions of the defendants National Mediation Board, 
its chairman and members, of which plaintiffs complain, 
are not subject to judicial review. 

2. The complaint fails to state a claim upon which 
relief can be granted, or an injunction issued as prayed 
in said complaint or otherwise. 

/s/ William J. Hickey 
William J. Hickey 

Special Assistant to the Attorney General 
Attorney for National Mediation Board, 
its Chairman and Members. 

Herbert A. Bergson 
Assistant Attorney General 
George Morris Fay 
United States Attorney * 

June 21,1949 

• « * * 

8 Filed Apr 6 1950 Harry M. Hull, Clerk 

Memorandum 

On the authority of Switchmen ^s Union v. National 
Mediation Board, 320 U. S. 297, I must hold that there 
may be no judicial review of action by the Board—even 
such action as taken in the case at bar. In the Switch¬ 
men’s case, at page 303, the court said: “And where no 
judicial review was provided by Congress this Court has 
often refused to furnish one even where questions of law 
might he involved.” (underscoring supplied) The dis¬ 
senting opinion recognizes that the denial of judicial re¬ 
view is complete. Mr. Justice Reed, at page 321, said: 
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“The special competence of the National Mediation 
Board lies in the field of labor relations rather than in 
that of statutory construction. Of course the judiciary 
does not make the administrative determination. ‘The 
functions of the courts cease when it is ascertained ihat 
the findings of the Commission meet the statutory test’ 
Sunshine Coal Co. v. Adkins, 310 U. S. 381, 400. Like¬ 
wise, the National Mediation Board may be conceded dis¬ 
cretion to make any reasonable determination of |the 
meaning of the words, ^craft or class.’ Cf. Gray v. Powell, 
314 U. S. 402. By requiring a plain sanction for a judicial 
remedy, the court authorizes the Mediation Board to de¬ 
termine not only questions judicially found to be com¬ 
mitted to its discretion, as in Gray v. Powell, supra, but 
the statutory limits of its own powers as well.” (under¬ 
scoring supplied) 

9 He also said at page 311 : 

“As treated by the Board and the courts below :he 
problem presented by this case is one of statutory inter¬ 
pretation, whether or not § 2, Ninth, gives discretion to 
the Board to split the crafts of a single carrier into 
smaller units so that the members of such units may 
choose representatives of employees. This Court bases 
its conclusion upon the lack of power in any court to 
pass upon such an issue and leaves the interpretation of 
the authority granted by 2, Ninth, finally to the Board. 
With this denial of judicial power, I cannot agree.” (un¬ 
derscoring supplied) I 

See also United Transport Service Employees v. 1^'a- 
tional Mediation Board, U. S. App. D. C., Oct. 17, 1949 
and Order of Railway Conductors v. National Mediation 
Board, 79 U. S. App. D. C. 1. 

The motion to dismiss will be granted. 


April 6th, 1950. 


/s/ H. A. Schweinhaut | 

Judge 


* 
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10 Filed Apr 20 1950 Harry M. Hull, Clerk 

Judgment Dismissing Complaint 

A complaint, as amended, praying for a mandatory in¬ 
junction and other relief, and a motion to dismiss on 
behalf of the defendants, having been filed in this cause 
in this Court, and the Court having considered the plead¬ 
ings, together with the written and oral arguments of 
counsel, and the Court having filed its Memorandum with 
respect thereto. 

It is ordered. That the defendants’ motion to dismiss 
be granted and that the complaint be dismissed. 

This 20th day of April 1950. 

/s/ H. A. Schweinhaut 
H. A. Schweinhaut 
United States District Judge 

Approved; 

Gerald L. Phelps 

For The National Mediation Board, et al 
Approved as to Form 
A. K. Shipe 

For Air Lines Dispatchers Association, et al 

• • • * 

11 Filed Apr 21 1950 Harry M. Hull, Clerk 

Notice of Appeal to the United States 
Court of Appeals for the District 
of Columbia Circuit 

Notice is hereby given that Air Line Dispatchers Asso¬ 
ciation and Marvin C. Merrill, plaintiffs above named, 
hereby appeal to the United States Court of Appeals for 



11A 


the District of Columbia Circuit from a final judgntent 
dismissing plaintiffs’ complaint entered in this action on 
the 20th day of April, 1950. 


/s/ A. K. Shipe j 
A. K. Shipe 

National Press Building 
Washington 4, D. 0. 



